1.The MTP Act was the first attempt to legislate Abortion in India. True or False?
 
False. The Indian Penal code 1862, which has its origins and roots in the British Offences Against the Person act of 1861, criminalised abortion.

2.On what basis did the IPC of 1862 criminalise abortion?

IPC of 1862 criminalised abortion because it considered life as sacred and by extension foetus too. Hence, any form of induced miscarriage, unless done to save the pregnant person’s life was considered a serious offence and was punishable.

3.Who was liable to be punished for abortions under the IPC of 1862?   

Anyone involved in voluntary abortion be it the person helping or the pregnant person themselves were liable to be punished for abortions under the IPC of 1862.

4.What were the implications of the IPC 1862 on the rights of pregnant persons?

It trampled the rights and autonomy of pregnant persons and did not entertain even the possibility that a pregnant person may not want to give birth. Pregnant persons were left with no option but to proceed with their pregnancy (even if unwanted) since abortions were criminalised. 

5.What was the motivation behind creating a more liberal abortion law in India? 

Population control and family planning measures were behind legalising abortion and promoting contraceptives. An alarming increase in the number of abortions and maternal mortality rates were reasons for bringing in a more liberal abortion law in India.

6.What were some of the concerns expressed by members of parliament when the MTP Act was first introduced in 1971?

There were concerns expressed on moral, social and religious grounds which came from the belief that the MTP Act is wrong, immoral, will lead to more corruption, sex crimes and be responsible for degradation of society and erode the moral fibre necessary for nation building. One of the concerns from a similar belief system laid importance on using self-control for birth control which they believed should be attained through proper education and character building.

Other concerns touched upon the need to look at abortion from a rights-based lens as they felt that the MTP Act was an unimaginative and halfway measure since it did not give unconditional freedom to seek termination of pregnancy.

Another concern highlighted how the bill was put forward not for emancipation of women but for economic reasons which was also connected to another concern where it was called a device for population control.

7.Discuss the implications of the MTP Act on the rights of pregnant persons.

The most recent amendment of 2020 in the MTP Act still doesn’t give complete autonomy to the pregnant persons to take unconditional decisions around abortion. The Act rather gives greater autonomy, power and control to the service providers and the judiciary in some cases to make these 

decisions for the pregnant persons. The burden of proving that they are legally well within their rights to terminate their pregnancy as laid out under the Act still lies with the pregnant person and their rights can be denied by the service provider or judiciary if it does not fir their legal definition. 

8.What was the rationale behind amending the MTP Act in 2002?

The act in its original version created a lot of red tape when it came to private institutions acquiring approval for abortion facilities. The amendment decentralised the process through which private abortion facilities received approval. The amendment allowed district level committees to approve private facilities to provide services under the MTP act. This was aimed at increasing the number of centres that provided the services. The amendment also replaced the word ‘lunatic’ with ‘mentally ill’. This change was to imply that a mentally ill person was someone who needed treatment for any form of mental illness or disorder.

9.Mention some of the gaps in the MTP Act.

Even after the recent amendment, pregnant persons’ right to choose when they want to have abortion is not respected and rather defined through an ableist and paternalistic lens. This has been done by setting gestational limits, defining categories of who could get abortion between 20-24 weeks and beyond 24 weeks. A panel of specialists along with the judiciary will take decisions for the pregnant persons.
 
The act isn’t rights based and does not cater to the needs and requirements of the pregnant persons. It is centred around the provider. The act intended to provide protection to the medical service providers and not to protect the rights of the pregnant person.  As a result, it doesn't take into account the autonomy of the pregnant person. The current framework on abortion is also reflective of society’s heteronormative and patriarchal conception of family planning as a means of population control rather than respecting the pregnant person’s right to choose.

With the recent amendment, any pregnancy within 20 weeks, may be terminated with the approval/opinion of one medical practitioner. Termination of pregnancies between 20-24 weeks will require the opinion of two medical practitioners. Termination of pregnancies up to 24 weeks is permitted to only certain categories of pregnant people, as certified by the central government. Additionally, the provisions/norms for the medical practitioner whose opinions have to be sought, would be notified by the central government. The bill states that the upper limit for gestation period for termination of pregnancies would not be applicable in cases where termination is absolutely necessary due to detection of serious foetal abnormalities. A Medical Board, to be constituted by every State Government, will be responsible for the diagnosis. The board will include a gynaecologist, a paediatrician, a sonologist and others as recommended by the government. 

While the 2020 Bill extends contraceptive failure as a ground for abortion to any “woman or her partner” – as opposed to only married women – the inclusion of the term “partner” suggests that women will still have to cite relational grounds when they seek abortions. This provision will exclude large numbers of single women, especially from marginalised groups, such as sex workers. Additionally, this provision continues to use “woman” and excludes transgender, intersex and gender-diverse persons.

Medical abortion is a safe and non-invasive method. However, the government has failed to ensure that a sufficient number of public healthcare facilities are equipped to provide abortion services; as a result, the majority of abortions are being sought in the private sector. This means an increase in costs, which can be prohibitive for marginalised groups, specifically those already facing barriers to healthcare access due to caste, religion, age and other factors. 

10.How can the MTP Act be improved? 

By making it more inclusive in terms of the social, economic, geographical, disability and gender diversity. Everyone’s right to access safe abortion services should be included by making it more user centric (pregnant person in this case). It should be easily accessible and affordable by ensuring that there aren’t unnecessary levels of effort needed to avail the services. By ensuring sensitive and aware use of language to include diversity. Increasing the provider base and facilities especially in rural areas. Ensuring updated use of technology and globally approved safety regulations and clinical practices. Applying uniform standards to private and public sectors and ensuring good quality abortion care.

